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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC16-02120 
CASE NAME: IBRAHIMI VS. WALGREEN CO. 
SPECIALLY SET HEARING ON: COMPLIANCE AND STATUS 
SET BY COURT 
* TENTATIVE RULING: * 
 
The final report on distribution of the class action award is approved. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-02130 
CASE NAME: HOCKETT VS. COUNTY OF CONTRA COSTA 
HEARING ON MOTION FOR CONTINUANCE 
FILED BY DEREK HOCKETT 
* TENTATIVE RULING: * 
 
Plaintiff, who is in pro per and is at present in custody, moves for a continuance.  He doesn’t say 
exactly what he wants to continue, but apparently it is the case management conference now 
calendared for December 16.  Plaintiff says he’ll be out of custody by then and he wants time to 
try to find an attorney to represent him in this matter.  His motion is unsigned, but it has 
apparently been properly served and it is unopposed.  The motion is therefore granted.  The 
CMC is continued to January 27, 2020, at 8:30 a.m. 
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 3.  TIME:  9:00   CASE#: MSC18-00969 
CASE NAME: MARIO FRANCO VS. NICOLE JOHNSON 
HEARING ON MOTION TO COMPEL SUBPOENA DUCES TECUM 
FILED BY KEOLIS TRANSIT AMERICA, INC., NICOLE JOHNSON 
* TENTATIVE RULING: * 
 
This motion is continued by stipulation to January 10, 2020. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-01590 
CASE NAME: THOMPSON BUILDERS VS. LAFAYETTE 
HEARING ON MOTION TO STRIKE VILLARA CORPORATION’S MEMO. OF COSTS 
FILED BY THOMPSON BUILDERS CORPORATION, 
* TENTATIVE RULING: * 
 
Plaintiff Thompson’s motion to strike the memorandum of costs of defendant Villara Corporation 
is denied. 
 
This action arose principally as a dispute between Thompson (the general contractor) and 
Lafayette Town Center (the customer) concerning a large development project in Lafayette.  
Thompson added claims against a long list of its subcontractors and suppliers to this action – 
some, the Court determined, with good reason; but others, including Villara, not so.  The only 
dispute between Thompson and Villara themselves is Villara’s claim to collect what it says is a 
substantial sum Thompson owes it.  The Court, after lengthy inquiry, determined that that claim 
has no factual connection to the Thompson-LTC dispute, except that LTC is withholding the 
funds from which Thompson expects to pay Villara.  The Court therefore directed that Villara 
should be dismissed out of this case, and left to pursue its direct claim against Thompson in its 
own, previously filed action against Thompson – which it is doing. 
 
It is true, as Thompson points out, that the bilateral dispute between Thompson and Villara 
remains unadjudicated, in that Villara’s separate collection action remains pending.  But 
Thompson’s claim against Villara, such as it was, is now gone, and Villara is now entirely absent 
from this action.  Villara never asserted its affirmative claim against Thompson in this action.  
That means that as far as (1) this action and (2) Thompson’s claim against Villara are 
concerned, the litigating is over.  Villara, having obtained dismissal with prejudice of 
Thompson’s claim against Villara, and having secured its own complete dismissal from this 
action, is the prevailing party under Code of Civil Procedure § 1032. 
 
Thompson points out that in an unrelated case in 2017, this Department granted a similar 
motion to strike a memorandum of costs filed on the strength of the dismissal of a cross-
complaint, where the same parties were still litigating between themselves on other pleadings in 
the same action.  The Court has reread that ruling and stands by it.  But the key difference is 
that in that case, the still-pending part of the dispute was pending in the same action as the 
dismissed cross-complaint.  The case was not over, even as between those two parties.  Here, 
this action (and Thompson’s claim in it against Villara) are over as to these parties. 
 
Why should it make a difference whether the Thompson-Villara dispute has been pending in one 
action or two separate actions?  Because of the consequences of that fact for Villara’s ultimate 
collection of costs.  Assume that Villara had done what Thompson claims it should have done, 
namely to wait to seek these exact costs until after it prevails (if it prevails) in Villara’s direct 
action against Thompson.  So play that scenario out a few months or a year, and assume that 
Villara does indeed win its own case against Thompson.  It then files its memorandum of costs, 
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including the costs incurred in this action.  The Court has no doubt that in that eventuality, 
Thompson would be moving to strike the present items from the memorandum of costs in the 
later case, on the ground that they were incurred not in that action but in a prior, separate, now-
long-dismissed action called Thompson v. LTC.  Hence, Thompson would argue, those costs 
should have been sought in the old action, and it’s too late to seek them in a separate and later 
victory.  Thompson would be right.  And that’s why Villara is entitled to seek, and recover, these 
items now. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-00329 
CASE NAME: M.F.  VS.  CLAYTON VALLEY CHARTER 
HEARING ON MOTION TO STRIKE 2nd Amended COMPLAINT 
FILED BY CONTRA COSTA COUNTY OFFICE OF EDUCATION 
* TENTATIVE RULING: * 
 
Moot, in light of the ruling on this defendant’s demurrer (Line 8). 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00329 
CASE NAME: M.F.  VS.  CLAYTON VALLEY CHARTER 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CLAYTON VALLEY CHARTER HIGH SCHOOL 
* TENTATIVE RULING: * 
 
The demurrer of defendant Clayton Valley Charter High School (“CVCHS”) to plaintiff’s Second 
Amended Complaint (“SAC”) is sustained, with leave to amend, as to the Second and Tenth 
Causes of Action and sustained, without leave to amend, as to the Third, Fourth, Fifth, Sixth, 
and Seventh Causes of Action. 
 
See Line 7 as to the parallel demurrer of the Mt. Diablo USD. 
 
Any amended complaint shall be filed and served on or before January 10, 2019.  If plaintiff 
elects not to amend, defendants’ time to answer the remaining parts of the case will run 
from then. 
 
If plaintiff contests the tentative to seek leave to amend claims as to which leave is denied, she 
should appear at the hearing prepared to discuss in detail how she proposes to amend and how 
the proposed amendment will solve the problems. 
 
In light of today’s rulings, the CMC now calendared for January 7, 2020 is continued to May 6, 
2020 at 8:30 a.m. 
 
Background 
 
Plaintiff was a student at CVCHS, a charter school.  She seeks to hold CVCHS liable for 
damages she suffered from being raped by another student on school grounds in a secluded 
outdoor area during a school football game, for an alleged pervasive hostile sexual environment, 
and for CVCHS’ response to her complaints immediately before the rape and afterwards.  
(See FAC, ¶ 17, 18, 20.)  She bases her claim on three main events:  (1) reports she made to 
a volleyball coach on October 18 and/or 19, 2017 that another student, B.H., was taking her 
property and demanding sexual favors for its return; (2) being raped by B.H. when, at the 
direction of this same volleyball coach, she demanded the return of her property; and 
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(3) subsequent harassment by B.H. and up to ten other students about the rape.  (See ¶ 14, 15, 
16, 18, 20.)   
 
CVCHS demurs to the causes of action listed below. 
 
Second Cause of Action, for Violation of Sex Equity in Education Act 
 
The Sex Equity in Education Act is found in the Education Code at §§ 221.5 et seq.  In pertinent 
part, § 221.5 provides, “(a) It is the policy of the state that ... school classes and courses ... be 
conducted, without regard to the sex of the pupil enrolled in these classes and courses.  (b) A 
school district shall not prohibit a pupil from enrolling in any class or course on the basis of the 
sex of the pupil .... (e) Participation in a particular physical education activity or sport, if required 
of pupils of one sex, shall be available to pupils of each sex.”   
 
The parties do not argue the demurrer to this count based on this section but rather on 
Education Code § 220.  In pertinent part, that section states, “No person shall be subjected to 
discrimination on the basis of ... gender ... [or] sexual orientation ... in any program or activity 
conducted by an educational institution that receives, or benefits from, state financial 
assistance, or enrolls pupils who receive state student financial aid.” 
 
To prevail on a claim against a school or school district under § 220, the plaintiff must prove:  
(1) he or she suffered severe, pervasive and offensive harassment that effectively deprived the 
plaintiff of the right of equal access to educational benefits and opportunities; (2) the school 
district had actual knowledge of that harassment; and (3) the school district acted with deliberate 
indifference in the face of such knowledge.  (Donovan v. Poway Unified School Dist. (2008) 167 
Cal.App.4th 567, 579 (upholding jury verdict against school district for failing to take appropriate 
action after plaintiffs complained of being called “faggot” and “dyke” by other students 
throughout their time in high school and were subjected to threats of violence). 
 
CVCHS argues that this claim does not state a cause of action because the SAC does not 
allege actual knowledge by CVCHS of any of the events before more events of a similar nature 
occurred, and because paragraph 20 of the SAC fails to allege severe and/or pervasive 
harassment regarding the post-rape harassment.  The Court agrees.  
 
Following the reasoning of the United States Supreme Court in Gebser v. Lago Vista Indep. 
Sch. Dist. (1998) 524 U.S. 274, 285, 290, regarding a private right of action under federal 
Title IX, the court in Donovan held that a plaintiff suing under Education Code § 220 must prove 
actual knowledge of and indifference to the harassment by the school or responsible school 
entity.  (Donovan, 167 Cal.App.4th 569.)  This knowledge is gained from knowledge by an 
“appropriate person”.  At a minimum an “appropriate person” is an official who “has authority to 
address the alleged discrimination and to institute corrective measures on the [assistance] 
recipient's behalf” to end the discrimination.  (Id. at 601.)   
 
Gebser was decided under federal law pertaining to Title IX.  The key statutory provision in 
Title IX states, “no person ... shall, on the basis of sex. … be subjected to discrimination under 
any education program or activity receiving Federal financial assistance.”  Education Code 
§ 220 uses similar language and structure about programs receiving state assistance.  Gebser 
and Donovan distinguish the actual knowledge standard from the looser standard used in 
federal and state employment laws that prohibit discrimination where liability can be imposed 
based on principles of constructive knowledge and respondeat superior.  (See Donovan, 167 
Cal.App.4th at 604-05.)   
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For purposes of this demurrer, CVCHS does not dispute that the two incidents on October 18 
and 19, 2017, coupled with the rape on October 19, 2017 are sufficiently severe and/or 
pervasive to be actionable.  (See Reply Brief at 4:10-12.)  Therefore, the issue as to those 
incidents is whether the SAC adequately alleges CVCHS had actual advance knowledge 
sufficient to have prevented them.  
 
Plaintiff first argues that such knowledge is alleged in paragraph 13, which states that B.H. was 
a known sexual predator, who chased girls around and harassed them.  But – “known” by 
whom?  Paragraph 13 never states who specifically knew these things about B.H.  Thus, it does 
not make clear that it was an “appropriate person” who had such knowledge.  Paragraph 13 also 
contains constructive knowledge language (“should have known”), which undercuts any 
allegation of actual knowledge.  
 
Plaintiff next argues that actual knowledge sufficient to have prevented the rape is alleged in 
paragraphs 14-16 and 18, which state that plaintiff reported the two incidents to the volleyball 
coach.  But those paragraphs do not allege that the volleyball coach was a person “who at a 
minimum ha[d] authority to institute corrective measures on ... behalf [of the defendant receiving 
the governmental financial assistance].”  (See Gebser, 524 U.S. at 277.)  In contrast to Gebser 
and Donovan, which involve allegations of knowledge by a principal, plaintiff here alleges 
knowledge only by a sports coach.  It is obvious that a school principal has sufficient authority to 
institute corrective measures.  It is not obvious that a volleyball coach does, and the SAC 
doesn’t allege that he does. 
 
Finally, plaintiff’s allegation that she reported the post-rape harassment to the “school 
defendants” (¶ 20) is insufficient to state a claim about the two prior incidents and the rape, 
because such notice came after rather than before the events.  Further, it is insufficient to state 
a claim for the post-rape harassment for two reasons.  First, it does not state precisely to whom 
plaintiff made these reports, nor show that those were appropriate persons.  Second, the 
allegations about some number of post-rape harassment incidents by B.H. and up to ten other 
students are too conclusory and unspecific to show that such incidents were severe and/or 
pervasive or were so linked to the prior three incidents as to be part of them.  (In view of the 
statements in CVCHS’s Reply Brief, the court has no need to decide now whether the standard 
is “severe and pervasive” or “severe or pervasive, because the two pre-rape incidents coupled 
with the rape itself are sufficiently severe and pervasive to constitute a cause of action if plaintiff 
can allege actual knowledge sufficient to have prevented the rape.  See Reply Brief at 4:27-28.)   
Even if the post-rape harassment is not sufficiently severe and pervasive to support a claim, the 
court may not sustain a demurrer to part of a cause of action.  (PH II, Inc. v. Superior Court 
(1995) 33 Cal.App.4th 1680, 1682.)) 
 
The demurrer to this cause of action is sustained, with leave to amend. 
 
Third Cause of Action, for Violation of the Bane Act 
 
The Bane Act is codified in Civil Code § 52.1.  In pertinent part it states, “(b) If a person or 
persons, whether or not acting under color of law, interferes by threat, intimidation, or coercion, 
or attempts to interfere by threat, intimidation, or coercion, with the exercise or enjoyment by 
any individual ... of rights secured by the Constitution or laws of the United States, or of the 
rights secured by the Constitution or laws of this state ... (c) Any individual whose exercise or 
enjoyment of [such] rights ... has been interfered with ... as described in subdivision (a), may 
institute and prosecute ... on his or her own behalf a civil action for damages ....”   
 
A defendant is liable under the Bane Act if it interfered or attempted to interfere with the 
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plaintiff's constitutional rights by the requisite threats, intimidation, or coercion.  The statute is 
intended to address only egregious interferences with constitutional rights, not just any tort.  
The act of interference with a constitutional right must itself be deliberate or spiteful.  (Julian v. 
Mission Community Hospital (2017) 11 Cal.App.5th 360, 395.) 
 
The SAC does not allege that CVCHS interfered with any of plaintiff’s rights by threats, 
intimidation, or coercion.  Thus, it alleges no cause of action under the Bane Act. 
 
Plaintiff argues she has pleaded such interference through CVCHS’s creation of a hostile 
environment.  However, plaintiff has not cited any Bane Act case holding that the required 
interference with a constitutional right by threats, intimidation, or coercion can be accomplished 
through creation or toleration of a hostile environment. 
 
Plaintiff cites Ramirez v. Wong (2010) 188 Cal.App.4th 1480, but that is not such a case.  
Ramirez deals with a different statute, Civil Code § 51.9.  Section 51.9 covers sexual 
harassment “in certain business relationships outside the workplace, including the relationship 
between a plaintiff and a landlord or property manager.”  (Ramirez, 188 Cal.App.4th at 1487.)  
That plaintiff lumps together four different statutes in her argument (see Opp. at 6:3-7:11) does 
not establish that they are similar and merit similar treatment.  
 
Plaintiff also argues that CVCHS committed the required threats, intimidation, or coercion 
through the actions of the volleyball coach in aiding and abetting the rape.  However, the 
required elements of aiding and abetting are absent here.  A person aids and abets the 
commission of an intentional tort if he “(a) knows the other's conduct constitutes a breach of 
duty and gives substantial assistance or encouragement to the other to so act or (b) gives 
substantial assistance to the other in accomplishing a tortious result and the person's own 
conduct, separately considered, constitutes a breach of duty to the third person.”  (Casey v. U.S. 
Bank Nat. Assn. (2003) 127 Cal.App.4th 1138, 1144.)   
 
Each of these alternatives requires the coach to have known a rape was planned or would 
occur, rather than simply being negligent in failing to anticipate that one would.  (See Casey, 
127 Cal.App.4th at 1145 (“even ‘ordinary business transactions’ a bank performs for a customer 
can satisfy the substantial assistance element of an aiding and abetting claim if the bank 
actually knew those transactions were assisting the customer in committing a specific tort.  
(Emphasis added).)  “[W]hile aiding and abetting may not require a defendant to agree to join 
the wrongful conduct, it necessarily requires a defendant to reach a conscious decision to 
participate in tortious activity for the purpose of assisting another in performing a wrongful act.”  
(Howard v. Superior Court (1992) 2 Cal.App.4th 745, 749 (emphasis added).)  “[M]ere failure to 
act does not constitute the giving of ‘substantial assistance or encouragement’ to [a] tortfeasor.”  
(Fiol v. Doellstedt (1996) 50 Cal.App.4th 1318, 1326.)  Knowledge of, or failure to prevent, a 
crime is not sufficient to establish aiding and abetting liability.”  (Emery v. Visa Internat. Service 
Assn. (2002) 95 Cal.App.4th 952, 962.) 
 
The SAC does not allege that the volleyball coach knew with substantial certainty that a rape 
would occur and assisted or encouraged its commission, or that he gave substantial assistance 
to B.H. in committing it merely by telling M.F. to ask B.H. to return M.F.’s property.  The 
allegations of the SAC amount to a charge that the coach was negligent or foolish in not taking 
M.F.’s reports of B.H.’s demands for sex more seriously and in failing to affirmatively help M.F. 
get her property back.  The concept of aiding and abetting simply cannot be stretched to fit 
factual frame present here. 
 
The court will discuss the Michelle M. case in connection with the one pertinent statute it 
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discusses, the Ralph Act. 
 
The conspiracy allegations do not provide the missing link either.  The conspiracy allegations in 
paragraph 12 are conclusory.  They do not allege that CVCHS conspired with B.H. to commit 
the rape or the other incidents.  The conspiracy allegations in paragraph 38.c. just allege that 
the school defendants conspired to misappropriate funds and thereby deplete the funds 
available to prevent a hostile environment. 
 
The demurrer to this cause of action is sustained, without leave to amend. 
 
Fourth Cause of Action, for Gender Violence 
 
Under Civil Code § 52.4 (a), “Any person who has been subjected to gender violence may bring 
a civil action for damages against any responsible party.”  “Gender violence” is a form of sex 
discrimination.  It includes actions like those committed by B.H. here.  (See § 52.4(c).) 
 
However, § 52.4 does not establish any civil liability of a person because of his or her status as 
an employer, unless the employer personally committed an act of gender violence.  (Civil Code 
§ 52.4(d).)  Thus, plaintiff may not base a gender violence claim against CVCHS based on an 
allegation that B.H. was the agent of CVCHS.  Moreover, as a student, B.H. plainly was not an 
agent of the school. 
 
Further, even assuming that the requirement of personal action can be satisfied through aiding 
and abetting or conspiracy (a point that is not clear and has not been adequately briefed), for 
the reasons stated above plaintiff has not alleged, and has no apparent ability to allege, that 
CVCHS conspired with or aided and abetted B.H. in committing gender violence. 
 
Therefore, the demurrer to this cause of action is sustained, without leave to amend. 
 
Fifth Cause of Action, for Violation of the Unruh Act 
 
The Unruh Civil Rights Act is set forth at Civil Code §§ 51 et seq.  In pertinent part, its key 
provision states, “All persons within the jurisdiction of this state are free and equal, and 
no matter what their sex, race ... [or] religion are entitled to the full and equal accommodations, 
advantages, facilities, privileges, or services in all business establishments of every kind 
whatsoever.”    
 
CVCHS argues it cannot be liable for a violation of the Unruh Civil Rights Act because, as a 
school, it is not a business establishment.  The Court agrees. 
 
No California case directly answers the question whether a public school district or a charter 
school is a “business establishment”.  There are federal-court decisions on the topic, but they 
are neither precedential, nor recent, nor particularly helpful.  The latest such case cited is over 
two decades old, and thus did not benefit from the significant intervening case-law development 
on point.  A Lexis search turned up no more recent federal decisions.  Further, the cases’ rather 
cursory analysis comes to little more than that the phrase is to be construed broadly, so there 
you have it.  As subsequent case law elaborates, however, the issue is more complicated 
than that. 
 
The Legislature intended that the phrase “business establishment” be interpreted in the 
broadest sense reasonably possible.  (Curran v. Mount Diablo Council of the Boy Scouts (1998) 
17 Cal.4th 670, 696; Isbister v. Boys' Club of Santa Cruz (1985) 40 Cal.3d 72, 78.)  The original 
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version of the bill would have applied the Act to “all public or private groups, organizations, 
associations, business establishments, schools, and public facilities.”  (Isbister, 40 Cal.3d at 
82.)  Later versions dropped everything except “business establishments” but added the phrase 
“of every kind whatsoever” as it now appears in the statute. (Id.)   
 
“[I]n light of the legislative history demonstrating that the Unruh Civil Rights Act was intended to 
extend the reach of California's prior public accommodation statute, the very broad ‘business 
establishments’ language of the Act reasonably must be interpreted to apply to the membership 
policies of an entity--even a charitable organization that lacks a significant business-related 
purpose--if the entity's attributes and activities demonstrate that it is the functional equivalent of 
a classic ‘place of public accommodation or amusement.’”  (Curran, 17 Cal.4th at 697, emphasis 
in original.)   
 
But this does not mean every entity that oversees places of public accommodation is a business 
establishment.  When providing curbs and sidewalks, a city acts as a public servant, and 
probably not a “business establishment”.  (See Carter v. City of Los Angeles (2014) 224 
Cal.App.4th 808, 825.)  Instead, a “business establishment” is one that “appears to have been 
operating in a capacity that is the functional equivalent of a commercial enterprise.”  (Warfield v. 
Peninsula Golf & Country Club (1995) 10 Cal.4th 594, 622; see also Doe v. California Lutheran 
High School Assn. (2009) 170 Cal.App.4th 828, 839 [private schools are overwhelmingly run, 
like public schools, as non-profits and are not “business enterprises”].)  The word “business” 
indicates a “‘calling, occupation, or trade, engaged in for the purpose of making a livelihood or 
gain.'”  (Swann v. Burkett (1962) 209 Cal.App.2d 685, 694, quoting Mansfield v. Hyde (1952) 
112 Cal.App.2d 133, 137.)  Even entities that sell items to the general public may not be 
“business establishments” if their sales are incidental and not for access to their basic 
activities.  (See Curran, 17 Cal.4th at 700.) 
 
The cases just cited, other than Carter, deal with the issue of whether various non-profit but 
nongovernmental entities are “businesses”, based on the nature of their core activities and the 
extent to which they deal commercially with the public in general.  At issue here, by contrast, is 
a charter school, carrying out a core governmental task – providing free public education to the 
children who reside in its geographic area.  (See, e.g., the Education Code provisions discussed 
in California Lutheran, 170 Cal.App.4th at 841 n.6.)  CVCHS does not sell educational services 
to students or their parents.  It is not engaged in its services “for the purpose of making a 
livelihood”.  The services it provides are as governmental as (say) filling potholes on public 
streets, collecting taxes, issuing drivers’ licenses, or arresting suspected criminals.  Whatever 
collateral transactions CVCHS may participate in, none involves access to the basic services it 
provides. Accordingly, CVCHS is not a business establishment subject to the Unruh Act.   
 
Thus, the demurrer to the Fifth Cause of Action is sustained.  The Court denies leave to amend 
because it cannot see any serious possibility of amending to bring the School Defendants within 
the Unruh Act.  
 
Sixth Cause of Action, for Violation of the Ralph Act 
 
The Ralph Civil Rights Act of 1976 is found at Civil Code § 51.7.  In pertinent part, its key 
provision states, “All persons within the jurisdiction of this state have the right to be free from 
any violence, or intimidation by threat of violence, committed against their persons or property 
because of political affiliation, or on account of any characteristic listed or defined in subdivision 
(b) or (e) of Section 51 [i.e., including sex] ....” 
 
To prevail on a Ralph Act claim in a case such as this, the plaintiff must establish: 1. That the 
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defendant threatened or committed violent acts against the plaintiff or his or her property; 
2. That a motivating reason for the defendant's conduct was plaintiff’s sex; 3. That plaintiff 
was harmed; and 4. That the defendant's conduct was a substantial factor in causing plaintiff’s 
harm.  (See Austin B. v. Escondido Union School Dist. (2007)149 Cal.App.4th 860, 880, and 
CACI 3023.)   
 
Neither CVCHS nor any of its personnel personally committed any violence against plaintiff.  
CVCHS admits that it could be liable for a Ralph Act violation if it conspired with or aided and 
abetted B.H., but argues that the allegations here of conspiracy and aiding and abetting are 
insufficient.  For the reasons, previously stated, the Court agrees.   
 
Plaintiff argues the Ralph Act claim is sufficient based on Michelle M. v. Dunsmuir Joint Union 
Sch. Dist., (E. Dist. Cal.) 2006 U.S. Dist. LEXIS 77328.  There, the court said that a Ralph Act 
claim survived summary judgment where there was evidence that one male student repeatedly 
asked the plaintiff to expose himself, and twisted his arm or otherwise harassed him when the 
plaintiff would not do so.  The court cited the aggressor student’s actions and “[d]efendants' 
failure to follow its own internal policy, not to mention California law, in properly disseminating a 
sexual harassment policy ... [These actions] may have contributed to the environment in which 
Donnie was harassed.  This is enough to survive summary judgment.” 
 
The problem with Michelle is that it is not binding precedent in this Court and it was decided a 
year before Austin, which said that the defendant must have threatened or committed violent 
acts against the plaintiff.  Here, CVCHS did not personally threaten or commit violent acts 
against plaintiff, and plaintiff has not cited any California state case which states that 
contributing to a hostile environment is a sufficient basis to establish a Ralph Act violation.  
Further, the SAC fails to allege that a motivating factor in CVCHS’s creation of or failure to 
prevent a hostile environment was plaintiff’s sex. 
 
The demurrer to this cause of action is sustained, without leave to amend. 
 
Seventh Cause of Action, for Sexual Harassment 
 
In pertinent part, Civil Code § 51.9 provides that a person is liable in a cause of action for sexual 
harassment when the plaintiff proves all of the following elements:  “(1) There is a business, 
service, or professional relationship between the plaintiff and defendant or the defendant holds 
himself or herself out as being able to help the plaintiff establish a business, service, or 
professional relationship with the defendant or a third party. Such a relationship may exist 
between a plaintiff and a person, including, but not limited to, any of the following persons: ... 
(E) Teacher; (2) The defendant has made sexual advances, solicitations, sexual requests, 
demands for sexual compliance by the plaintiff, or engaged in other verbal, visual, or physical 
conduct of a sexual nature or of a hostile nature based on gender, that were unwelcome and 
pervasive or severe; and (3) The plaintiff has suffered or will suffer economic loss or 
disadvantage or personal injury, including, but not limited to, emotional distress or the violation 
of a statutory or constitutional right, as a result of the conduct described in paragraph (2).” 
 
CVCHS did not personally make any demands for sexual compliance by plaintiff, so this claim 
states a cause of action only if the conspiracy or aiding and abetting allegations are sufficient.  
The Court has ruled they are not. 
 
Further, because B.H. had no qualifying relationship with plaintiff, even better conspiracy or 
aiding and abetting allegations could not save this claim.  A student-to student relationship is not 
listed in Civil Code § 51.9 (a)(1) and is not substantially similar to any relationship that is.  
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(See CC § 51.9(a)(1)(i).)  Therefore, the demurrer to this cause of action is sustained without 
leave to amend. 
 
Tenth Cause of Action, for Intentional Infliction of Emotional Distress (“IIED”) 
 
The SAC alleges that CVCHS acted with reckless disregard for the probability of causing 
plaintiff emotional distress by aiding and abetting B.H.’s sexual harassment and assault; 
conspiring to misappropriate funds, depleting the school of funds necessary to protect students; 
having no policies to prevent sexual assaults and harassment; providing inadequate training;  
hiring unqualified staff; failing to supervise staff; and creating a hostile environment that 
discriminated against plaintiff based on her gender.  (¶ 76.) 
 
In Davidson v. City of Westminster (1982) 32 Cal.3d 197, 210, police were staking out a 
laundromat because women had been sexually assaulted there and at other nearby locations 
over the previous days.  The police observed what they thought was the assailant.  Their plan 
was to apprehend him after he had “committed himself sufficiently to be subject to arrest, but 
before he had actually injured the intended victim.”  However, they intervened too late and 
plaintiff was assaulted.  Plaintiff sued the officers and the City on several different theories 
including IIED.   
 
The California Supreme Court ruled that the trial court had properly sustained the demurrer to 
this cause of action.  Regarding the theory that the officers acted in reckless disregard for the 
probability of causing emotional distress, it said, “we think that the trial court properly found as a 
matter of law that on the alleged facts the officers' conduct did not rise to the level of outrageous 
conduct ‘so extreme as to exceed all bounds of that usually tolerated in a civilized community.’”  
It continued, “It may well be that such a plan was poor police procedure and doomed from the 
start.  Its failure, however, was in no way due to any affirmative misconduct on the part of the 
officers who participated in the stake-out.  They started as mere observers and the sum and 
substance of the criticism directed against them is that they remained such far too long and 
were late in becoming active participants.  Absent an intent to injure, such inaction is not the 
kind of ‘extreme and outrageous conduct’ that gives rise to liability under the ‘intentional infliction 
of emotional distress’ tort.”  (Ibid.)   
 
The problem with the allegations in the SAC is that they represent a “kitchen sink” form of 
pleading, mixing and matching every conceivable bad fact, including both allegations of inaction 
and of affirmative misconduct, ostensibly bolstered by legal conclusions of conspiracy and 
aiding and abetting that the court has found are inadequate regarding other causes of action.  
To the extent that this cause of action relies on allegations of inaction it is insufficient under 
Davidson. 
 
In her Opposition, plaintiff focuses just on the conduct of the volleyball coach and his response 
to her report about the incidents of October 18 and 19, 2017.  Plaintiff may or may be able to 
state a cause of action for IIED based upon that, depending on the details of what she told the 
coach and the details of his response. 
 
The demurrer to the Tenth Cause of Action is sustained, with leave to amend. 
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 7.  TIME:  9:00   CASE#: MSC19-00329 
CASE NAME: M.F.  VS.  CLAYTON VALLEY CHARTER 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY MT. DIABLO UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
The demurrer of defendant Mount Diablo Unified School District (the “District”) to plaintiff’s 
entire Second Amended Complaint (“SAC”) is overruled.   The demurrer to the First Cause of 
Action is sustained with leave to amend.  The demurrers to the Second, Third, Fourth, Fifth, 
Sixth, Seventh, and Tenth Causes of Action are sustained without leave to amend. 
 
Any amended complaint shall be filed and served on or before January 10, 2019.  If plaintiff 
elects not to amend, defendants’ time to answer the remaining parts of the case will run 
from then. 
 
If plaintiff contests the tentative to seek leave to amend as to claims on which leave is denied, 
she should appear at the hearing prepared to discuss in detail how she proposes to amend and 
how the proposed amendment will solve the problems. 
 
Background 
 
The factual background alleged in the SAC is summarized in Line 6.  Even though plaintiff is 
suing CVCHS and CVCHS is a charter school, she also seeks to hold the District liable for 
failing to prevent her from being raped by B.H.  (See FAC, ¶¶ 17, 18.)    
 
The District attacks the SAC as a whole, arguing that judicially noticeable facts and law 
regarding CVCHS belie the allegation in the SAC that the District “occupied, possessed, 
maintained, and/or operated the ‘Campus’” (¶ 6.b.) and “retained the right to control the 
Campus, including the Rape Location.”  (¶ 19.)  The District argues that mere ownership of the 
campus, without control, is insufficient to impose dangerous condition liability (Gov. C. § 835) 
on the District. 
 
The first question then is whether the Court must grant the District’s request for judicial notice in 
whole or in part. 
 
The District’s Request for Judicial Notice (“RJN”) filed 9/13/19 
 
In the RJN, the District asks the court to take judicial notice of the following documents and the 
truth of certain statements therein: 
 

1. The Clayton Valley Charter High School, Charter Renewal Petition, Approved 11/5/14. 
 

2. The Proposition 39 Charter Facilities Use Agreement by and between Mt. Diablo Unified 
School District and Clayton Valley Charter School. 
 

These two documents comprise several inches of material.  Exhibit 1, the Charter Renewal 
Petition, is a 138-page document, plus exhibits, that is publicly available on the internet.  Its face 
sheet states that it is a petition for renewal of a charter school for the period July 1, 2015-June 
30, 2020 and that the renewal petition was approved on November 5, 2014. 
 
Exhibit 2, the Charter Facilities Use Agreement, is an 11-page document, plus exhibits.  
It was made May 21, 2011 between the District and CVCHS.  The agreement states it ended 
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on June 30, 2013.   
 

Plaintiff objects that Evidence Code § 452(c), (g), and (h), do not authorize judicial notice of 
“400 pages of contentious factual assertions that were not in fact ‘official actions’ taken by 
[CVCHS] , a non-public entity ... or the terms and performance of a contract between [CVCHS] 
and [the District].”   
 
The Court grants in part and denies in part the District’s Request for Judicial Notice.  The Court 
takes judicial notice of the existence and contents of Item 1 to the RJN, but not of the truth of the 
contents except as specifically noted below.  In particular, the Court does not take judicial notice 
of the truth of the statement on page 8 that “During the summer of 2012, the site underwent a 
thorough clean-up and repair in preparation for its changeover from MDUSD to [CVCHS].  
Additionally, the entire school site was re-keyed and all locking hardware replaced.” 
 
Under § 452(c), (g), and (h), the Court takes judicial notice of the truth of the following 
statements only in Item 1: 
 

Page 7 – “[The Contra Costa Board of Education] CCBOE unanimously approved the charter 
petition in January 2012 for a three-year term.  The school formally separated from MDUSD 
[Mt. Diablo Unified School District] in July 2012 and became Clayton Valley Charter High 
School.  CVCHS is now a single-site school district run by a Governing Board ....” 
 
Page 79 – “CVCHS is a directly funded independent charter school and is operated as a 
California non-profit public benefit corporation pursuant to California law.” 
 
Pages 79-80 – The Board of Directors of CVCHS is responsible for “Oversight and adoption 
of policies regarding School facilities and safety.”  

 
On the same grounds, the Court takes judicial notice that CVCHS is a Public Conversion 
Charter School, and that its Renewal Petition was approved November 5, 2014 and effective for 
the period July 1, 2015-June 30, 2020.  It is common knowledge in the area that CVCHS is a 
charter school and it is not reasonably subject to dispute the petition was approved for the 
period stated.   
 
As to Item 2 of the RJN, courts generally may not take judicial notice of contracts unless they 
are undisputed.  (See Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 
97, 114-115.)  Here plaintiff disputes whether the contract was effective on the date of the rape.  
Therefore, the court denies the Request to take Judicial Notice as to Item 2. 
 
The Court now turns to the merits of the demurrer. 
 
Analysis 
 
Nothing of which the Court has taken judicial notice, based on the RJN, indisputably contradicts 
plaintiff’s allegation that the District “occupied, possessed, maintained, and/or operated [or 
retained control of] the ‘Campus’”.  (¶ 6.b, 19.)  The Court may be skeptical of this allegation, but 
it must accept it as true, no matter how unlikely.  (Kerivan v. Title Ins. & Trust Co. (1983) 147 
Cal.App.3d 225, 229.)   
 
The District argues that the demurrer should be sustained as to the entire complaint even if its 
RJN is not fully granted because a charter school has “operational independence”.  (See Reply 
Brief at 3:1.)  The District cites various code sections that it claims support the proposition that 
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the District has no authority over CVCHS or the school campus that the District owns and 
CVCHS operates.  (See Educ. C. §§ 47604, 47605(j) and 47610.) 
 
However, it omits to quote specific language from these code sections that says this.  Section 
47604(c) limits the liability of the authority that grants a charter.  It says nothing about a public 
entity that owns the property where the charter school will be operated. 
 
Even if the Court had taken judicial notice of the statement on page 79 of CVCHS’s Renewal 
Petition that CVCHS “shall operate autonomously”, that phrase is coupled with the qualifying 
words that this independence is, “from the County.”  However, the District is not the County.  
It is a separate public entity. 
 
The Court concludes that the District has not met its burden to show that it has no legal 
responsibility in this case based on the things the court may consider on a demurrer.  
The District’s demurrer to the entire complaint is therefore overruled. 
 
The court therefore turns to the District’s demurrer as to individual causes of action. 
 
First and Tenth Causes of Action 
 
The First Cause of Action is labeled as being for Negligence; the Tenth, for Intentional Infliction 
of Emotional Distress. 
 
The District purports to demur “to all common law causes of action pled by Plaintiff, 
specifically within her first and tenth causes of action, as Government Code section 815 bars 
all common law tort claims alleged against the District in the Complaint.”  (Demurrer at 2:19-21 
(emphasis added).) 
 
The District is correct that a public entity is not liable for common law claims.  (See Miklosy v. 
Regents of University of California (2008) 44 Cal.4th 876, 899 (“[Government Code] section 815 
abolishes common law tort liability for public entities”).  It is only liable as provided by statute.  
Statutes in the Government Code state that a public entity generally can held liable on only two 
bases – directly if a statute imposes a mandatory duty on it (Gov’t C. § 815.6); or vicariously, for 
the actions of its public employees or independent contractors.  (Gov’t C. §§ 815.2(a), 815.4.)  
 
However, the court may not sustain a demurrer to part of a cause of action.  (PH II, Inc. v. 
Superior Court (1995) 33 Cal.App.4th 1680, 1682.)  Therefore, the pertinent question is not 
whether there are any allegations appear in the First or Tenth Causes of Action that do not state 
a cause of action, but whether there are any allegations in those counts that do state a cause 
of action. 
 
Statutory causes of action, including causes of action against public entities, must be alleged 
specifically.  (Brenner v. City of El Cajon (2003) 113 Cal.App.4th 434, 439; Lopez v. Southern 
Cal. Rapid Transit Dist. (1985) 40 Cal.3d 780, 795.)  Thus, “to state a cause of action against a 
public entity, every fact material to the existence of its statutory liability must be pleaded with 
particularity.”  (Lopez, supra.)  This includes specifically identifying the statute that imposes the 
mandatory duty.  (Searcy v. Hemet Unified School Dist. (1986) 177 Cal.App.3d 792, 
802.)  It also includes specifically stating the language that purportedly establishes the 
mandatory duty.  (See Jacqueline T. v. Alameda County Child Protective Services (2007) 
155 Cal.App.4th 456, 471 (“Unless the applicable enactment is alleged in specific terms, a court 
cannot determine whether the enactment relied upon was intended to impose an obligatory duty 
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to take official action to prevent foreseeable injuries or whether it was merely advisory in 
character.  [Citation]”).) 
 
The First Cause of Action alleges  that the defendants (including the District) owed plaintiff a 
duty to exercise reasonable care and prevent B.H. from raping her, and prevent B.H. and Does 
1-10 from subsequently harassing her.  (¶ 26.)  However, this cause of action does not cite any 
statute other than Government Code § 835 that would impose liability on the District.  
 
Under § 835, a public entity is liable “for injury caused by a dangerous condition of its property if 
the plaintiff establishes that the property was in a dangerous condition at the time of the injury, 
that the injury was proximately caused by the dangerous condition, that the dangerous condition 
created a reasonably foreseeable risk of the kind of injury which was incurred, and that either:  
(a) A negligent or wrongful act or omission of an employee of the public entity within the scope 
of his employment created the dangerous condition; or (b) The public entity had actual or 
constructive notice of the dangerous condition under Section 835.2 a sufficient time prior to the 
injury to have taken measures to protect against the dangerous condition.”   
 
The SAC alleges that the location was in a dangerous condition and that the District retained 
control over the campus.  (SAC, ¶ 17, 20; see Peterson v. San Francisco Community College 
Dist. (1984) 36 Cal.3d 799, 812; Rodriguez v. Inglewood Unified School Dist. (1986) 186 
Cal.App.3d 707, 718.)  However, it does not allege that the District created the dangerous 
condition or had notice of the condition.  In a cause of action requiring specific pleading, the 
mere allegation that the District retained control of the campus does not likewise mean that the 
District had notice of the dangerous condition.  If plaintiff wishes to allege dangerous condition 
liability against the District, she must allege the missing element of notice.  And if she wishes to 
attempt to allege any other basis for liability against the District, she must allege the statute(s) 
on which she bases those claims.  Thus, the demurrer to the First Cause of Action is sustained, 
with leave to amend. 
 
The Tenth Cause of Action is for Intentional Infliction of Emotional Distress.  That is a common 
law claim.  The District has no direct liability for common law claims and no statutory basis is 
alleged to support this cause of action against the District.  The demurrer to this cause of action 
is sustained, without leave to amend. 
 
Second through Seventh Causes of Action 
 
The demurrers to these causes of action are sustained.  These causes of action suffer from the 
same defects they had as to defendant CVCHS, plus the added problems that only CVCHS 
operates the school, and that CVCHS is a separate entity from the District.  The Court sees no 
way that plaintiff can amend to overcome these obstacles, so it sustains these demurrers 
without leave to amend. 
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 8.  TIME:  9:00   CASE#: MSC19-00329 
CASE NAME: M.F.  VS.  CLAYTON VALLEY CHARTER 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CONTRA COSTA COUNTY OFFICE OF EDUCATION 
* TENTATIVE RULING: * 
 
The Contra Costa County Office of Education demurs to plaintiff’s second amended complaint.  
Plaintiff has not opposed the demurrer, and its reasoning is sound.  The demurrer is therefore 
sustained without leave to amend. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00880 
CASE NAME: BRACHIUM, INC.  VS.  WONG 
HEARING ON MOTION TO QUASH OR MODIFY DEPOSITION SUBPOENAS 
FILED BY BRACHIUM, INC. 
* TENTATIVE RULING: * 
 
By request of both parties, this motion is continued to January 10, 2020. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01170 
CASE NAME: SIMON VS. STARBUCKS CORPORATION 
HEARING ON MOTION TO COMPEL ARBITRATION & STAY PROCEEDINGS 
FILED BY STARBUCKS CORPORATION, et al. 
* TENTATIVE RULING: * 
 
Defendants’ motion to compel arbitration is granted. 

BACKGROUND 

Plaintiff Zachary Simon has Tourette Syndrome as well as other diagnosed disabilities.  Plaintiff 

was employed as a barista by defendant Starbucks from about September 2015 until his 

termination on August 31, 2018.  Plaintiff worked at the Walnut Creek store located at 1340 

North Main Street.  Defendant Jennifer Meza was the store manager and plaintiff’s supervisor.  

Defendant Nick Botsford was Plaintiff’s supervisor and district manager. 

Plaintiff alleges defendants were aware of his disabilities at all relevant times.  Plaintiff alleges 

that at various times throughout his employment, Defendants denied reasonable 

accommodations.  One of the accommodations requested by plaintiff’s healthcare provider was 

that plaintiff be able to text rather call if plaintiff was too impaired to speak.  In February 2018 his 

supervisor, defendant Meza, gave an unjustified verbal warning to plaintiff for texting an 

unplanned absence, instead of calling.  Plaintiff alleges an inability to talk at the time due to 

exacerbation of his symptoms.  Again, on or about April 13, 2018 plaintiff was given a written 

warning for texting, instead of calling in, an unplanned absence.  On April 14, 2018 plaintiff was 

placed on medical leave while he underwent treatment adjustments.  Plaintiff’s healthcare 

providers released him to return to work on September 3, 2018, but on August 31, 2018 plaintiff 

was terminated for exhibiting “violent and aggressive” behavior.  Plaintiff denies exhibiting 

such behavior. 

Plaintiff filed this complaint alleging discrimination, retaliation, wrongful termination and a 

number of other causes of action. 
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THE MOTION TO COMPEL ARBITRATION 

Defendants move to compel arbitration pursuant to Code of Civil Procedure § 1281.2.  

An agreement to arbitrate exists between Plaintiff and Starbucks and the Agreement 

encompasses Plaintiff’s claims.  The Agreement covers claims “relating to employment, 

including those concerning any element of compensation, harassment, discrimination, 

retaliation, recovery of bonus or relocation benefits, leaves of absences, accommodations, or 

termination of employment.”  (Kennedy Decl., ¶ 12, Exh. H.) 

“There is a strong public policy favoring contractual arbitration, but that policy does not extend to 

parties who have not agreed to arbitrate.”  (Esparza v. Sand & Sea, Inc. (2016) 2 Cal.App.5th 

781, 787.)  “‘[W]hen a petition to compel arbitration is filed and accompanied by prima facie 

evidence of a written agreement to arbitrate the controversy, the court itself must determine 

whether the agreement exists and, if any defense to its enforcement is raised, whether it is 

enforceable.’”  (Esparza, 2 Cal.App.5th at 787 (citations omitted); See also Code of Civil 

Procedure § 1281.2.)   

To establish a valid agreement to arbitrate disputes, “[t]he petitioner bears the burden of 

proving the existence of a valid arbitration agreement by [a] preponderance of the evidence, 

and a party opposing the petition bears the burden of proving by a preponderance of the 

evidence any fact necessary to its defense.”  (Engalla v. Permanente Medical Group, Inc. (1997) 

15 Cal.4th 951, 972.) 

California law governs the determination as to whether an agreement was reached.  General 

principles of contract law apply to determine if the parties entered into a binding agreement to 

arbitration.  (See Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US), LLC 

(2012) 55 Cal.4th 223, 236.)  “Because California has a ‘'strong public policy in favor of 

arbitration’ [citation] ‘… arbitration agreements should be liberally interpreted, and arbitration 

should be ordered unless the agreement clearly does not apply to the dispute in question’ 

[Citation.].”  (Vianna v. Doctors' Management Co. (1994) 27 Cal.App.4th 1186, 1189.)  “‘Doubts 

as to whether an arbitration clause applies to a particular dispute are to be resolved in favor of 

sending the parties to arbitration.’  [Citation.]”  (Ibid.)  Moreover, “A party's acceptance of an 

agreement to arbitrate may be express, as where a party signs the agreement.  A signed 

agreement is not necessary, however, and a party's acceptance may be implied in fact….”  

(Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 

223, 236.)   

In 2014 Starbucks implemented a requirement that as a condition of employment, each new hire 

must agree to arbitrate any claims arising out their employment.  Starbucks has an online 

application process through Starbucks’ Retail Hourly Hiring.  Plaintiff submitted his online 

application on or about July 2, 2015.  Plaintiff was required to create an account with a unique 

username and password only known to him.  The first screen of the application process 

informed plaintiff that he would be subject to Starbucks’ Arbitration Agreement.  Page five of 

plaintiff’s application states Starbucks’s arbitration policy. 

Before commencing work at Starbucks, Plaintiff was required to complete the online “Employee 

Onboarding”, where he agreed to use electronic clicks as his “written” signature.  Plaintiff 

electronically signed the Arbitration Agreement on August 24, 2015.  “Under Civil Code section 

1633.7, enacted in 1999 as part of the Uniform Electronic Transactions Act, an electronic 

signature has the same legal effect as a handwritten signature [“A … signature may not be 

denied legal effect or enforceability solely because it is in electronic form.”]).”  (Ruiz v. Moss 
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Bros. Auto Group, Inc. (2014) 232 Cal.App.4th 836, 843.)  Plaintiff could not have electronically 

signed the Arbitration Agreement until he actually opened and viewed the Agreement.  Plaintiff 

had an opportunity to print the Arbitration Agreement. 

Plaintiff does not deny assenting to the Arbitration Agreement and does not raise any objection 

to its existence.  Plaintiff has filed an objection to evidence, contesting the foundation for 

Kennedy’s identification of the arbitration agreement.  The objection is overruled; the Court is 

satisfied that Kennedy has set out sufficient foundation.  In any event, plaintiff’s objection is not 

mentioned in his opposition brief, which appears perfectly content to quote from the arbitration 

agreement as being apparently genuine. 

Plaintiff also does not dispute that the arbitration agreement, if valid, covers his present claims. 

Plaintiff resists this motion by arguing that the arbitration agreement should not be enforced 

because it is unconscionable.  He also contends that Starbucks should be estopped from 

demanding arbitration. 

ESTOPPEL 

Plaintiff argues Starbucks is estopped from demanding arbitration because Starbucks failed to 

provide a copy of the Agreement when plaintiff requested his personnel file.  On September 4, 

2018, Plaintiff requested his personnel file and all documents he signed.  (Simon Decl., ¶ 14.)  

Starbucks produced some documents but not the Arbitration Agreement.  Having no recollection 

of the Agreement, plaintiff filed this court action on June 11, 2019.  (Le Clerc Decl. ¶ 3.)   

“‘Generally speaking, equitable estoppel is a rule of fundamental fairness by which a party is 

precluded from benefiting from conduct designed to prevent determination of the truth and a 

resolution based thereon.’  [Citation.]  The elements of estoppel are: (1) the party to be 

estopped must know the facts; (2) the party to be estopped must intend that his or her conduct 

shall be acted upon or must act in a way that causes the other party to believe that was his or 

her intent; (3) the party asserting estoppel must be unaware of the true facts; and (4) the party 

asserting estoppel must detrimentally rely on the other party's conduct.  [Citations.]”  (Estill v. 

County of Shasta (2018) 25 Cal.App.5th 702, 710.) 

Defendants argue that plaintiff puts forward no evidence to show intentional behavior on the part 

of Starbucks.  Defendants argue the evidence shows no more than inadvertence in its delay in 

providing the document.  The argument has obvious force.  There is no credible reason at all 

why Starbucks would want to conceal the arbitration agreement or sandbag plaintiff as to its 

existence.  Plaintiff does not state he specifically requested the agreement, nor that defendants 

denied its existence or refused to provide it.  There is no evidence that defendants knowingly 

intended to not produce the Arbitration Agreement. 

On plaintiff’s side, there is no convincing case of any reliance or detriment resulting from the 

failure to produce.  It is apparently true that plaintiff filed this lawsuit in ignorance of any 

arbitration clause, and therefore arguably in reliance on the absence of one.  But the detriment 

to plaintiff is minimal at most.  The pleading he has filed in court is, no doubt, more or less 

identical to what he would file in an arbitration.  He has paid this Court’s filing fee.  But he does 

not assert that if he had known the arbitration clause existed, he would therefore have forgone 

filing this court action and proceeded directly to arbitration.  The fact that, knowing now about 

the arbitration provision, he is vigorously contesting its validity in court, is convincing evidence 

that he would not have done anything differently if he’d known about the provision all along. 
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UNCONSCIONABILITY 

In Baxter v. Genworth North America Corp. (2017) 16 Cal.App.5th 713, 730 n.5, the court 

observed that “the question of whether a particular provision is substantively unconscionable is 

not always answered with an unequivocal yes or no.”  Often a particular provision may be 

judged to be somewhere along the spectrum between validity and unconscionability.  The same 

may be said of the overall determination of unconscionability as a whole.  This case does not 

present a clean and easy answer of either validity or unconscionability.  As is often true, it lies 

somewhere along the spectrum.  Some of plaintiff’s attacks on Starbucks’s arbitration clause 

simply fall flat.  Others, however, are more telling.  It is the Court’s duty to address each such 

attack on its own merits – and then to put the pieces together and reach a bottom-line decision 

as to whether the arbitration provision as a whole should be enforced or stricken down.  On 

balance, the Court concludes that this provision should be upheld and enforced, albeit with a 

caution or two. 

Plaintiff argues the arbitration agreement is both procedurally and substantively unconscionable.  

“The party resisting arbitration bears the burden of proving unconscionability.”  (Pinnacle 

Museum Tower Assn. v. Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 223, 247.)  

“Unconscionability ‘refers to an absence of meaningful choice on the part of one of the parties 

together with contract terms which are unreasonably favorable to the other party.’  [Citation.]”  

(Baxter, 16 Cal.App.5th at 721, internal quotation marks omitted.)  “Both procedural and 

substantive unconscionability must be present for a court to refuse to enforce a contract, 

although they need not be present in the same degree.”  (Id.) 

Applicability of the FAA 

A threshold legal question is whether this agreement is governed by the Federal Arbitration Act, 

which is significantly less receptive than California law to various arguments against 

enforceability of an arbitration provision.  Plaintiff argues that defendants have not demonstrated 

the applicability of the FAA because they produce no evidence that plaintiff’s employment as a 

barista affected interstate commerce.   

Defendants argue the standard for application of the FAA is not whether plaintiff’s work as a 

barista had a “substantial impact” on interstate commerce, as plaintiff has argued.  Instead, 

defendants argue the U.S. Supreme Court in Circuit City Store, Inc. v. Adams (2001) 532 U.S. 

279, 289, held that the FAA’s application is expansive and incorporates all contracts of 

employment, except those specifically excluded. 

Defendants are correct.  The U.S. Supreme Court has interpreted the term "involving 

commerce" in the FAA “as the functional equivalent of the more familiar term ‘affecting 

commerce’ – words of art that ordinarily signal the broadest permissible exercise of Congress' 

Commerce Clause power.  (Allied-Bruce Terminix Cos., 513 U.S., at 273-274.)  Because the 

statute provides for ‘the enforcement of arbitration agreements within the full reach of the 

Commerce Clause,’ [citation], it is perfectly clear that the FAA encompasses a wider range of 

transactions than those actually ‘in commerce’ – that is, ‘within the flow of interstate commerce’ 

[Citation.]”  (Citizens Bank v. Alafabco, Inc. (2003) 539 U.S. 52, 56.) 

In Circuit City Stores v. Adams (2001) 532 U.S. 105, 122, the Court concluded “that section 1 of 

the FAA, which exempts from the scope of the FAA ‘contracts of employment of seamen, 

railroad employees, or any other class of workers engaged in foreign or interstate commerce’ 

(9 U.S.C. § 1), did not exempt most employment contracts.”  (Cruz v. PacifiCare Health 
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Systems, Inc. (2003) 30 Cal.4th 303, 314.)  Here, Plaintiff’s employment contract with Starbucks 

is subject to the FAA; it falls within the broader meaning of “affecting commerce”. 

As plaintiff’s brief candidly acknowledges, this conclusion is simply fatal to a number of his 

attacks on the arbitration provision, including the provision that the arbitrator is to decide 

arbitrability (see Tiri v. Lucky Chances, Inc. (2014) 226 Cal.App.4th 231); and the waiver of 

class arbitration (see Iskanian v. CLS Transportation Los Angeles LLC (2014) 59 Cal.4th 348). 

Procedural Unconscionability 

“Procedural unconscionability ‘concerns the manner in which the contract was negotiated and 

the circumstances of the parties at that time.’  [Citation.]”  (Ferguson v. Countrywide Credit 

Indus. (9th Cir. 2002) 298 F.3d 778, 783.)  “‘The procedural element focuses on two factors: 

'oppression' and 'surprise.'  [Citations.]  'Oppression' arises from an inequality of bargaining 

power which results in no real negotiation and 'an absence of meaningful choice.'  [Citations.]”  

(Stirlen, 51 Cal.App.4th at 1532.)  “The circumstances relevant to establishing oppression 

include, but are not limited to (1) the amount of time the party is given to consider the proposed 

contract; (2) the amount and type of pressure exerted on the party to sign the proposed 

contract; (3) the length of the proposed contract and the length and complexity of the challenged 

provision; (4) the education and experience of the party; and (5) whether the party's review of 

the proposed contract was aided by an attorney.”  (Grand Prospect Partners, L.P. v. Ross Dress 

for Less, Inc. (2015) 232 Cal.App.4th 1332, 1348.)  “‘Surprise’ involves the extent to which the 

supposedly agreed-upon terms of the bargain are hidden in the prolix printed form drafted by the 

party seeking to enforce the disputed terms.’  [Citations.]”  (Stirlen, 51 Cal.App.4th at 1532.)   

“Unconscionability analysis begins with an inquiry into whether the contract is one of adhesion.  

[Citation.]  ‘The term [contract of adhesion] signifies a standardized contract, which, imposed 

and drafted by the party of superior bargaining strength, relegates to the subscribing party only 

the opportunity to adhere to the contract or reject it.’”  (Armendariz v. Foundation Health 

Psychcare Services, Inc. (2000) 24 Cal.4th 83, 113.) 

Here, plaintiff asserts (and defendants don’t meaningfully contest) that plaintiff was presented 

with this arbitration provision on a take-it-or-leave it basis, as a non-negotiable condition of his 

employment.  Plaintiff notes that the two-plus page, single-spaced agreement was drafted by 

defendant and presented online.  Plaintiff was 24 years old at the time and did not know what 

arbitration or the AAA meant.  Nobody explained it to plaintiff, nor could he afford an attorney to 

do so.  In other words, this was more or less the standard scenario of a lower-level employment 

applicant being required to sign an arbitration provision as a condition of being hired, without 

any very meaningful opportunity to review the document and understand its meaning, let alone 

to discuss or negotiate its terms or its inclusion in his employment bargain. 

Despite defendants’ perfunctory rhetoric asserting the contrary, it is really beyond debate that 

this kind of mandatory arbitration provision in the employment of lower-level employees 

inherently and inevitably includes a strong element of procedural unconscionability.  There are 

dozens if not hundreds of published precedents saying so.  “‘[I]n the case of preemployment 

arbitration contracts, the economic pressure exerted by employers on all but the most sought-

after employees may be particularly acute, for the arbitration agreement stands between the 

employee and necessary employment, and few employees are in a position to refuse a job 

because of an arbitration requirement.’  [Citation.]”  (Baxter, 16 Cal.App.5th at 723.) 



 
 

- 20 - 

Here, there is little doubt the arbitration agreement was contract of adhesion.  “A finding of a 

contract of adhesion is essentially a finding of procedural unconscionability.”  (Flores v. 

Transamerica HomeFirst, Inc. (2001) 93 Cal.App.4th 846, 853.)  “Although procedural 

unconscionability alone does not invalidate a contract, its existence requires courts to closely 

scrutinize the substantive terms ‘to ensure they are not manifestly unfair or one-sided.’  

[Citation.]”  (OTO, LLC v. Kho (2019) 8 Cal.5th 111, 130.) 

Just as there are many cases noting that employment-term arbitration provisions nearly always 

include an element of procedural unconscionability, there are also quite a number of cases that 

nevertheless uphold and enforce such provisions, in the absence of an unusual degree of 

procedural unconscionability and significant issues of substantive unconscionability.  (E.g., 

Baltazar v. Forever 21, Inc. (2016) 62 Cal.4th 1237.) 

While this case fits the standard template of an adhesive employment-term arbitration provision, 

plaintiff largely flops in his effort to depict the provision as being more oppressive than is usual 

in that situation.  The arbitration provision lacks the unusually adverse characteristics of the one 

at issue in both OTO and Davis v. TWC Dealer Group (2019) 41 Cal.App.5th 662, which both 

courts declared as presenting an “’extraordinarily high’ degree of procedural unconscionability” 

(OTO, 8 Cal.5th at 126).  The Starbucks agreement is just over two pages long, clearly legible, 

and (for the most part) stated in reasonably clear, non-technical language.  It does contain some 

citation to legal rules or statutes, but not to excess.  Unless the agreement is to remain silent on 

important procedural points (and thereby, perhaps, risk an attack for vagueness and 

indefiniteness), there must be some tradeoff between completeness and use of technical terms 

and citations. 

The agreement here was presented online.  It referred expressly to the arbitration rules that 

would apply, and included a link to the text of those rules.  Plaintiff argues that failure to provide 

the rules themselves is a hallmark of procedural unconscionability.  The cases he cites for this 

proposition, however, involved either a failure to specify any particular rules at all, or else a 

mere recitation of the rules’ title with no provision by any means of their texts.  (They also 

involved a number of other serious problems of unconscionability.)  (E.g., Subcontracting 

Concepts (CT) v. De Melo (2019) 34 Cal.App.5th 201, 211; Zullo v. Superior Court (2011) 197 

Cal.App.4th 477, 485-86 (failure to provide rules “adds a bit to the procedural 

unconscionability”); Carmona v. Lincoln Millennium Car Wash, Inc. (2014) 226 Cal.App.4th 74, 

84-85; cf. Baltazar, 62 Cal.4th at 1246, finding no increased showing of procedural 

unconscionability where the rules were specified but not provided).)  Notably, plaintiff identifies 

no particular adverse rule provisions hidden in the rules selected.  (Cf. Zullo, 197 Cal.App.4th at 

486, distinguishing cases where the unprovided rules contained nasty surprises). 

Indeed, one must wonder what plaintiff thinks an employer should be required to do by way of 

specifying rules in its arbitration agreement.  If it fails to specify any rules at all, it courts the 

problem of indefiniteness in failing to say what the rules will be.  (E.g., Subcontracting, 34 

Cal.App.5th at 211.)  But if it were to provide the full set of rules verbatim, it would surely face 

the well-founded accusation of prolixity and excessive legalism.  The Court concludes that 

providing a clickable link to the rules themselves is an eminently reasonable resolution of this 

dilemma.  (And, not to put too fine a point on it, the Court regards as distinctly fanciful the 

hypothesis that the average applicant for a lower-level job is going to take the time to sit and 

read (or even skim) a full set of arbitral rules, no matter what the format in which they are 

provided to him.) 
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Next, plaintiff tries to make something of the provisions that the arbitrator is to decide questions 

of the existence and enforceability of the agreement to arbitrate, except that a court is to decide 

the legality specifically of the provision for waiver of class or representative actions.  As for the 

former, plaintiff has to acknowledge that if the FAA applies (as it does), federal law specifically 

allows a “delegation” provision leaving issues of arbitrability to the arbitrator.  Oddly, though, 

Starbucks simply ignores the delegation provision in its own form.  If invoked, that provision 

would have obviated most of this ruling, by directing that the arbitrator and not this Court should 

be deciding unconscionability.  But Starbucks is apparently perfectly content to litigate that issue 

in court rather than deferring it to the arbitral forum. 

Unable to attack the delegation clause directly, plaintiff instead tries to make something of the 

“split” provision giving the court, not the arbitrator, the decision on the legality of the class action 

waiver.  Plaintiff characterizes this as contradictory, confusing, and self-servingly unilateral.  

The Court cannot see that it is any of those things.  On the contrary, it is usually the employee 

or consumer, resisting arbitration, who wants to insist that a judge rather than an arbitrator 

should decide questions of legality and arbitrability; and this provision is no doubt Starbucks’s 

nod to the tendency of courts (in California and elsewhere) to be protective of access to class-

action procedures. 

(It also occurs to the Court to wonder idly:  If an arbitration provision is insisted on as a non-

negotiable adhesion provision and condition on employment, what difference does it make how 

understandable or confusing the provision’s language is?  The precedents specify that as a key 

criterion, however, so the Court gives it its due consideration.) 

Plaintiff also attacks, as confusing and insufficiently informative, the provision that “Each side 

will pay its own attorneys’ fees and costs, unless the Arbitrator rules otherwise consistent with 

applicable law.”  Plaintiff puts this attack in the “substantive unconscionability” part of his brief, 

but the quoted language does no more than state what the law provides anyway – that each 

party must pay its own attorney unless there’s a legal basis (such as statute or contract) for one 

side to be awarded its attorney fees.  And unlike some unlawful provisions in prior case law, this 

provision expressly authorizes the arbitrator to make such an award where the law calls for one. 

Plaintiff cites Pinela v. Neiman Marcus Group (2015) 238 Cal.App.4th 227.  There, however, the 

provision that fees may be awarded under governing substantive law was severely undercut by 

the provision that the contract was governed by Texas law, which did not include the same fee-

shifting provisions in an employee’s favor as California law.  Further, the provision contained at 

least the possibility that the arbitrator could end up awarding the costs of arbitration to a 

prevailing employer against a losing employee, in derogation of the principles of Armandariz. 

Plaintiff’s attack on this point is really more one of procedural unconscionability, to the effect that 

an employee cannot be expected to know what bases there might be for him to recover his 

attorney fees and costs.  He quotes OTO, 8 Cal.5th at 128-29, criticizing the arbitration contract 

there on this basis.  The OTO criticism, however, was made in the context of a welter of 

confusing legal citations.  Here, the challenged language cites no statutes or rules at all.  And 

while the Court agrees that the average employee is likely to lack knowledge of the substantive 

law of attorney fee awards, it again must wonder what plaintiff proposes an employer should do 

about that.  Is the employer supposed to include a five- or ten-page treatise on what provisions 

might exist allowing one side or the other to recover attorney fees in any of a range of potential, 

but still hypothetical, employer-employee disputes?  Or is the employer supposed to say nothing 
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at all on the subject, and thereby court an accusation that it didn’t give the employee fair 

warning that he might have to pay his own attorney? 

Substantive Unconscionability 

Taking plaintiff’s attacks in roughly descending order of seriousness: 

1.  Jury Waiver 

The most troubling provision of Starbucks’s arbitration agreement is a clause that if arbitration is 

unavailable (for example, if the arbitration clause is held unconscionable), the parties waive jury 

trial and will try the case only to the bench.  Such a pre-dispute jury waiver is flatly illegal under 

California law.  (Grafton Partners v. Superior Court (2005) 36 Cal.4th 944.  Starbucks, in its 

reply, addresses this problem only by asserting cursorily that such jury waivers are expressly 

allowed by federal law.  It bizarrely cites for that proposition, however, only a prisoner’s rights 

case involving a tactical election of bench trial during litigation, with no aspect of either a pre-

dispute waiver or an arbitration clause. 

If there were other problems as serious as this one with Starbucks’s agreement, this would be a 

fairly strong reason to throw out the whole agreement as unconscionable.  But in the Court’s 

view, it is not enough in itself to warrant that result.  This provision doesn’t address either 

whether the parties will go to arbitration, or how that arbitration will proceed.  By hypothesis, it 

addresses only the situation where there is to be no arbitration.  It is therefore logically distinct 

from the arbitration agreement as such – and indeed, if the arbitration agreement is otherwise 

upheld and enforced, this jury-waiver provision is self-mooting.  Accordingly, the Court considers 

it fair to sever this provision. 

2.  Discovery Limits 

The arbitration agreement provides presumptive limits on discovery:  three interrogatories; 

25 document requests; and two eight-hour days of deposition, though with no limit on the 

number of deponents.  It also provides that the arbitrator “may allow additional discovery upon a 

showing of substantial need by either party or upon a showing of an inability to pursue or defend 

certain claims.” 

The case law of discovery limits, particularly in employment cases, is a bit scattered in results.  

It has been observed that 

Employment disputes are factually complex, and their outcomes “are often 

determined by the testimony of multiple percipient witnesses, as well as written 

information about the disputed employment practice.”  Seemingly neutral 

limitations on discovery in employment disputes may be nonmutual in effect.  

“‘This is because the employer already has in its possession many of the 

documents relevant to an employment discrimination case as well as having in its 

employ many of the relevant witnesses.’” 

(Baxter, 16 Cal.App.5th at 727, quoting Fitz v. NCR Corp. (2004) 118 Cal.App.4th 702, 716-17.)  

The courts have sometimes, but not always, held that particular preset discovery limitations are 

impermissible. 

 Baxter:  10 interrogatories, five document requests, two depositions totaling eight hours.  

More discovery allowed on “good and sufficient cause”, which the court took to mean 

more than just “good cause”.  Unusually complex dispute. 
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 Fitz:  two depositions (not counting experts); no interrogatories or discovery requests.  

More discovery allowed on “compelling need”, if a fair hearing is “impossible” without it. 

 Ontiveros v. DHL Express (USA) Inc. (2008) 164 Cal.App.4th 494:  One deposition (not 

counting experts).  More discovery allowed on “substantial need”.  Complex dispute. 

On the other hand, some cases have found preset limitations reasonable, or at least not 

obviously unreasonable, observing that an arbitration proceeding need not offer the same full 

panoply of options as litigation, and that limiting discovery is one of the ways that the proceeding 

can be streamlined. 

 Sanchez v. Carmax Auto Superstores California (2014) 224 Cal.App.4th 398:  20 

interrogatories, three depositions.  More discovery available if not unduly burdensome 

and won’t unduly delay proceedings. 

 Dotson v. Amgen (20100 181 Cal.App.4th 975:  One deposition (not counting experts).  

More discovery on “showing of need”.  (Low-procedural-unconscionability case.) 

 Martinez v. Master Protection Corp. (2004) 118 Cal.App.4th 107:  One deposition, one 

document request.  More discovery available on “substantial need”.  Unusually 

straightforward dispute.  (Arbitration clause disallowed for other reasons.) 

 Mercuro v. Superior Court (2002) 96 Cal.App.4th 167:  30 total discovery requests 

including no more than three depositions.  (Arbitration clause disallowed for other 

reasons.) 

Part of the distinction among these cases has to do with the foreseeable discovery requirements 

of the particular dispute involved.  As the court discussed at length in Baxter, 16 Cal.App.5th at 

729, the results in Sanchez and Mercuro turned largely on the plaintiffs’ failure to make any 

showing that the limitations would be an actual problem in their particular cases. 

(The Court notes that this focus on the particular dispute presented appears to be at war with 

the stricture that the unconscionability of an arbitration agreement is to be judged at the time the 

agreement is made, not after the fact.  (E.g., Subcontracting, 34 Cal.App.5th at 212, citing 

Sonic-A Calabasas v. Moreno (2013) 57 Cal.4th 1109, 1134.)  If the viability of a discovery 

limitation depends on the discovery demands of the actual dispute, then the same agreement, 

entered into on the same date under identical circumstances by identical-twin employees, could 

end up being legal as to one and illegal as to the other, depending on the particular disputes 

that they get into and how diligent their attorneys intend to be.  Nevertheless, the case law says 

that this is a potentially determinative factor.) 

Plaintiff’s counsel, taking this distinction to heart, has presented his declaration as to what 

discovery he foresees taking.  His showing of need as to interrogatories and document requests 

is pretty fuzzy.  (Moreover, as the court pointed out in Mercuro, limitations on written discovery 

may be to the benefit of the employees because it stops the deep-pockets employer from trying 

to bury the employee in paper.  96 Cal.App.4th at 183.)  As to depositions, however, his 

showing is far more concrete.  Although it may be a bit speculative in some respects 

(unidentified co-workers and customers), he quite credibly states a need to depose the two 

named defendants and at least three other named human-resources personnel.  Defendants do 

not criticize or dispute this showing. 

But to say that plaintiff needs to take these depositions is to say that plaintiff has shown 

“substantial need” for them, which should be sufficient to cause the arbitrator to allow plaintiff to 

take them.  Given the lack of opposition from Starbucks on this point, the Court is willing to 

assume that the presumptive discovery limits in the agreement are okay because the agreement 
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will allow plaintiff to take more.  The Court’s approval is, in effect, conditioned on this 

assumption.  (This is not quite severance, because the Court is determining that the “substantial 

need” clause is a sufficient safety valve to uphold the discovery provision.  It could, perhaps, be 

viewed as something like a judicially-imposed estoppel preventing Starbucks from resisting 

reasonable levels of additional discovery.) 

3.  PAGA Claims. 

The arbitration agreement provides that the employee cannot arbitrate or otherwise pursue any 

“class, collective, consolidated, or representative proceeding”.  Insofar as this covers class 

actions, the prohibition is allowed by the FAA.  (Iskanian, 59 Cal.4th 348.)  Iskanian, however, 

held that similar language also prohibits PAGA actions.  That prohibition is not protected by the 

FAA, and is illegal.  (59 Cal.4th at 378-92.) 

Having so held, however, the Iskanian court was expressly indefinite about what happens next, 

holding open the possibility that the PAGA claims might be bifurcated and litigated in court while 

the remainder of the case went to arbitration.  (Id. at 391-92.)  Though not termed as such, this 

appears to be in effect a possibility of severing the PAGA prohibition from the rest of the 

arbitration agreement, even in a case where there is a PAGA claim – let alone one where, 

as here, there is none. 

Subsequent case law has invoked PAGA-claim prohibitions as contributing grounds to invalidate 

arbitration provisions, without discussing the subject of severance one way or the other.  (Davis, 

41 Cal.App.5th at 675-76; De Melo, 34 Cal.App.5th at 213-14.)  The arbitration agreements in 

those cases, however, were permeated with many other problems, and these cases cannot be 

taken as articulating any per se rule that a PAGA bar spells invalidity of the whole clause. 

Here, there is no wage dispute, and not even a shadow of a possible PAGA claim.  

Accordingly, the Court thinks it better to sever the PAGA prohibition rather than allowing it to 

sink the whole agreement. 

4.  FRCP 68. 

Plaintiff contends that the incorporation of Federal Rule of Civil Procedure 68 makes this 

agreement unfairly skewed in the employer’s favor.  Rule 68 is analogous to California’s Code of 

Civil Procedure § 998, except that (as plaintiff notes) it is available only to defendants, not 

plaintiffs.  He has a point that this at least potentially favors defendants unilaterally, though it 

does so only in contrast to its California counterpart.  If this dispute were occurring in a state that 

has a Rule 68 but no § 998, there would be no such argument available, because the objecting 

plaintiff would face the same “skew” in court that he complains of in arbitration. 

The Court does not view this as a significant point of unfairness, however.  This is, after all, a 

Federal Rule of Civil Procedure.  It has been adopted as fair and reasonable by the federal 

courts.  The Court is not prepared to say that an arbitration agreement is unfair because it 

includes the same procedural mechanism as is used in the federal courts. 

5.  Berman Procedures 

In OTO the court struck down a waiver of Berman administrative hearings for unpaid-wage 

claims.  (8 Cal.5th 111.)  Plaintiff cites that decision in attacking this arbitration agreement.  

He acknowledges that the agreement actually allows Berman hearings – but, he says, it renders 
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that allowance meaningless by providing that no monetary relief can be granted except 

in arbitration. 

This misstates the effect of both the arbitration provision and of Berman hearings.  As the OTO 

court noted, an employee can’t get an enforceable money award in a Berman hearing, without 

having to go to court to enforce it.  The court held that a waiver of Berman hearings is invalid 

because Berman hearings are unusually cheap, streamlined, and easy.  It noted that by 

contrast, if the alternative to arbitration is regular court litigation, as in a wrongful-discharge case 

(which this case is), a litigation-like arbitration may actually turn out to be cheaper, faster, and 

better for the employee as well as the employer.  (8 Cal.5th at 133.) 

Plaintiff here is not being deprived of the cheap, easy, and streamlined advantages of a Berman 

proceeding (even if his claim were one that presented that prospect, which it doesn’t).  What this 

agreement displaces with arbitration is not the Berman hearing, but the ensuing superior-court 

proceedings either to enforce the award or to try the claim de novo.  The rationale of OTO does 

not suggest that there is any particular reason why that second phase has to proceed in court 

rather than in arbitration. 

CASE MANAGEMENT 

The Court stated at a recent CMC that it would need to set a further CMC date in this ruling.  

The Court sets a CMC (hopefully to check on the arbitration results) for June 10, 2020, at 

8:30 a.m. 

 

  

11.  TIME:  9:00   CASE#: MSC19-01339 
CASE NAME: JAMES SIMMONS VS. TERESA TORCHIA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CITY OF BRENTWOOD, et al. 
* TENTATIVE RULING: * 
 
Defendants City of Brentwood and its employees, Officers Tally, Rezentes, and Kathain (Police 
Defendants) demur to the only cause of action in plaintiff’s first amended complaint (FAC) 
directed against them, namely second cause of action for false imprisonment.  The demurrer is 
sustained without leave to amend. 
 
If plaintiff contests the tentative to seek leave to amend, he should come to the hearing 
prepared to explain how he proposes to amend as against the Police Defendants and why it will 
be sufficient. 
 
The FAC arises from two incidents occurring on August 7, 2018.  Only the second incident, 
however, has to do with the Police Defendants.  Plaintiff alleges that defendant Torchia, a 
Tri Delta bus driver, “called the Brentwood Police and falsely reported that [plaintiff] was 
annoying and stalking her.  [The Police Defendants] … arrived at the Park & Ride area and 
detained [plaintiff] for about two hours.  Instead of investigating, they simply detained [plaintiff] 
waiting for the Bart Police to arrive.  During that time the Brentwood Police Officers told 
[plaintiff] in response to several questions from him during the prolonged detention that he was 
being detained.” 
 
The demurrer leads with arguments that the FAC is defective because it doesn’t cite the 
statutory basis for the tort claim here, as is required in a tort claim against a public entity.  
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The demurring defendants don’t assert, though, that no such statutory authority exists.  This 
ground is thus a technical pleading matter that could likely be easily cured by amendment. 
 
The demurrer’s second argument, however, goes directly to the merits of the tort claim.  The 
Police Defendants argue that the false imprisonment claim fails as a matter of law because the 
Defendants are entitled to immunity under Penal Code § 847.  (See Arpin v. Santa Clara Valley 
Transp. Agency (9th Cir. 2001) 261 F.3d 912, 919-921.)  The Court agrees, and sustains the 
demurrer on this basis. 
 
Section 847 states that "no cause of action shall arise against, any peace officer ..., acting within 
the scope of his or her authority, for false arrest or false imprisonment arising out of any arrest 
when ... the arrest was lawful. ..."  As plaintiff does not contest, that includes an arrest made by 
police officers pursuant to a misdemeanor citizen’s arrest made under Penal Code § 837.  
Under that section a citizen may lawfully make an arrest for a misdemeanor committed in his 
presence and then may delegate to a law enforcement officer the act of taking the suspect into 
custody.  The Police Defendants argue that the allegations in the FAC show that is what 
occurred here.  They argue that Torchia made a citizen’s arrest of plaintiff, and the Police 
Defendants were simply acting lawfully on that arrest. 
 
Importantly, the Police Defendants’ immunity under § 847 does not turn on the factual validity of 
Torchia’s citizen’s arrest.  The FAC does allege that Torchia had no grounds to assert that 
plaintiff had committed any crime; more specifically, that Torchia “falsely reported” that plaintiff 
was annoying and stalking Torchia.  But the law is clear that police officers are not responsible, 
on pain of tort liability, for making an on-the-spot determination whether a complaining citizen is 
telling the truth or not.  In Kinney v. County of Contra Costa (1970) 8 Cal.App.3d 761, the jury 
had actually determined that the citizen’s arrest was not valid.  The court nevertheless upheld 
the judgment exonerating the responding police officers from false imprisonment liability: 
 

But we are presented with no authority, and we find none, holding that a peace 
officer, required to take custody of a person arrested by a private citizen, must at 
his peril correctly adjudge whether the citizen had probable cause.  The means of 
information would ordinarily be scant and any error on the officer's part would be 
costly; should he incorrectly find no probable cause and refuse custody he would 
face criminal sanctions …, while a faulty contrary decision would subject him to 
civil liability to the person arrested.  Such an application of the Fourth 
Amendment would be unreasonable.  We find the instant contention to be 
without merit. 

 
8 Cal.App.3d at 768-69.  In Arpin the Ninth Circuit followed Kinney’s holding:  “a peace officer 
who accepts delivery of a person following a citizen's arrest is not liable for false arrest or false 
imprisonment even if the officer determines that there is no grounds for making a criminal 
complaint.  The court reasoned that because a peace offer, pursuant to Cal. Penal Code § 142, 
could be liable for a felony if he refuses to receive a person charged with a crime, the peace 
officer is relieved of the responsibility of adjudging whether the citizen had probable cause.”  
(Arpin, 261 F.3d at 920-21.) 
 
Plaintiff accordingly does not contend that his cause of action against the Police Defendants is 
valid on the basis of the alleged falsity of Torchia’s accusation.  He argues instead that as far as 
the FAC shows, there was no citizen’s arrest at all.  He offers no other explanation, however, as 
to why the officers would have detained plaintiff for two hours, unless they were holding him on 
the strength of Torchia’s complaint that plaintiff had stalked her. 
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In any event, whether or not Torchia told the officers that she was making a citizen’s arrest, and 
whether or not the FAC alleges that she had done so, are not controlling.  It is not required that 
the arresting citizen speak any particular words to the effect that she is making a citizen’s arrest; 
indeed, it is not even necessary that she consciously intended to be doing so. 
 
As the Police Defendants assert, the facts alleged in the FAC are quite similar to those in Arpin.  
There, the bus driver had an altercation with a passenger.  The bus driver called the sheriff’s 
department and deputies arrived on the scene.  The bus driver made a criminal report for 
battery.  On the defendants’ motion for summary judgment, the court found the undisputed facts 
supported the conclusion that the bus driver had made a valid citizen’s arrest and delegated to 
the deputies the task of taking the plaintiff into custody.  
 
In Arpin, as here, there was neither an allegation nor any evidence that the bus driver expressly 
said anything about making a citizen’s arrest.  Rather, the driver only stated to police that the 
subject had committed a crime (battery) against the driver.  The court nevertheless held that 
such an accusation to the police was sufficient to constitute an implied, if not express, citizen’s 
arrest for purposes of judging the officers’ potential liability for false imprisonment.  The Arpin 
court cited Johanson v. Department of Motor Vehicles (1995) 36 Cal.App.4th 1209, 1216, and 
Padilla, 184 Cal.App.3d 1022.  Those courts stated: “[T]he delegation of the physical act of 
arrest need not be express, but may be implied from the citizen's act of summoning an officer, 
reporting the offense, and pointing out the suspect.”  (Johanson, 36 Cal.App.4th at 1216, 
quoting Padilla, 184 Cal.App.3d at 1030-31.)  In Johanson the citizen signed a citizen’s arrest 
form, but did not include the key charge at issue involved in the case (DUI).  In Padilla the 
citizen affirmatively testified that it had not been his intention to make a citizen’s arrest.  Both 
courts nevertheless concluded that the police officers acted lawfully in detaining the subjects for 
DUI based on the citizens’ reports of the commission of the DUI offenses in their presences.  
The Court agrees with Arpin that it is sufficient that the citizen called the cops and reported that 
the subject had committed a crime in the citizen’s presence.  That is exactly what the FAC 
alleges that Torchia did here. 
 
The request for judicial notice is denied as unnecessary. 
 

  

12.  TIME:  9:00   CASE#: MSC19-01520 
CASE NAME: WRIGHT VS. BROWN 
HEARING ON MOTION TO STRIKE PUNITIVE & EXEMPLARY DAMAGES 
FILED BY WILD IDOL LLC 
* TENTATIVE RULING: * 
 
By stipulation this motion is continued to December 13. 
 

  

13.  TIME:  9:00   CASE#: MSC19-01652 
CASE NAME: KESLINKE VS. STROUD 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY STROUD DEVELOPMENT 
* TENTATIVE RULING: * 
 
Defendant Stroud Development’s demurrer to causes of action 2, 5, 8, 11, 14, 17, 20, 23, 26, 

29, 32, 35 and 38 in the First Amended Complaint is overruled.  Defendant Alexander Stroud’s 

demurrer to causes of action 2, 5, 8, 11, 14, 17, 20, 23, 26, 29, 32, 35 and 38 in the First 
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Amended Complaint is overruled.  Defendants must file and serve their answers by January 3, 

2020.  

Defendants Stroud Development and Alexander Stroud filed nearly identical demurrers to the 

FAC and filed a joint reply. The Court’s ruling below applies equally to the two demurrers.  

Meet and confer process 

Plaintiff argues that the meet and confer process was insufficient because Alexander Stroud 

(acting as a self-represented party) did not call Plaintiff’s attorney, but only sent an email.  

Plaintiff is correct that Defendants did not fully comply with the meet and confer requirement in 

Code of Civil Procedure § 430.41.  However, “[a]ny determination by the court that the meet and 

confer process was insufficient shall not be grounds to overrule or sustain a demurrer.” (Code of 

Civil Procedure § 430.41(a)(4).)  Therefore, while the meet and confer process was less than 

ideal, the Court chooses to disregard such deficiencies when ruling on this demurrer.  In 

addition, since defendants are now represented by counsel, there should be no further issues 

with the meet and confer process.  

Merits of Demurrer 

Defendants demur to the claims for breach of the implied covenant of good faith and fair dealing 

based on the failure to state a cause of action.  Defendants argue that these claims allege a 

tortious breach of this covenant, which is not a proper claim outside of the insurance context.  

(Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654, 700 [no claim for tortious breach of the 

implied covenant of good faith and fair dealing in an employment contract].)  For these claims, 

plaintiff alleges that defendants engaged in an unreasonable and bad faith failure to pay plaintiff 

based upon the parties’ oral agreements, a promissory note and business purchase agreement.  

Defendants are correct that plaintiff cannot bring a claim for tortious breach of the covenant of 

good faith and fair dealing.  However, the allegations that the breaches were tortious are just a 

legal conclusion and does not alter the factual allegations.  When ignoring the word “tortious” in 

these claims, it is apparent that plaintiff has alleged claims for breach of the covenant of good 

faith and fair dealing.  

“Under California law, every contract contains an implied covenant of good faith and fair dealing.  

[Citation.]  This implied covenant requires ‘that neither party do anything which will deprive the 

other of the benefits of the agreement’ [citation] and its breach ordinarily gives rise to contract 

remedies.  [Citation.]”  (Nedlloyd Lines B.V. v. Superior Court (1992) 3 Cal.4th 459, 477.)  “‘“It 

has long been recognized, of course, that every contract imposes upon each party a duty of 

good faith and fair dealing in the performance of the contract such that neither party shall do 

anything which will have the effect of destroying or injuring the right of the other party to receive 

the fruits of the contract.”’  [Citations.]”  (Rufini v. CitiMortgage, Inc. (2014) 227 Cal.App.4th 299, 

308.)  Plaintiff alleges that he had several contracts with defendants and that defendants acted 

in bad faith and failed to pay plaintiff as required under those contracts.  (See, e.g., FAC ¶¶ 52-

55, 75-78 and 103-106.) Those allegations are sufficient to allege the claims for breach of the 

covenant of good faith and fair dealing. 

Defendants argue that these claims are duplicative of the other claims.  However, that argument 

fails.  A claim for breach of the implied covenant of good faith and fair dealing is a recognized 

claim that is often accompanied by a breach of contract claim, as is the case here.  In Rufini, 
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supra, 227 Cal.App.4th 299, the court held that the negligence claim was duplicative of the 

contract claims.  (Id. at 311.)  But it also held that the plaintiff should be given leave to amend 

because he might be able to allege a claim for breach of the implied covenant of good faith.  (Id. 

at 308.) Thus,  Rufini did not hold that the breach of the implied covenant of good faith was a 

duplicative claim.  Defendants’ other cases on this issue also do not convince the Court these 

claims are duplicative. 

These claims may not end up adding much of substance over and above straightforward 

breach-of-contract claims, but they are not demurrable as contract claims – and they do not 

become demurrable because plaintiff has erroneously included the inapposite adjective 

“tortious”. 

Answer 

Plaintiff argues that defendants should be required to answer the causes of action that they did 

not demur to.  This argument fails.  CRC 3.1320(b) states that a demurrer not directed to all 

causes of action “may be filed without answering other causes of action.”  

Motion to Strike Portions of the Demurrers 

Plaintiff filed two motions to strike portions of the two demurrers.  These motions were 

scheduled for hearing on January 17, 2020.  However, Defendants filed an opposition to these 

motions, indicating December 6 as the hearing date.  Since both parties have briefed this issue, 

the Court will rule on these motions now.  

Plaintiff’s motion to strike portions of the demurrer filed by Stroud Development is denied.  

Plaintiff’s motion to strike portions of the demurrer filed by Alexander Stroud is denied.  

The Court did not consider the statements of past criminal convictions and related conduct when 

deciding the demurrers.  Those matters are irrelevant to whether the First Amended Complaint 

alleged causes of action.  However, the Court is also not going to engage in striking portions of 

the parties’ briefs.  

A Case Management Note 

The attorneys may not be aware that a represented party in this case presented a handwritten 

letter to the Department asking for a continuance.  The Court did not read the letter beyond what 

was needed to identify it as an impermissible ex parte communication.  Counsel should apprise 

their clients that (1) represented parties should not be communicating directly with the Court, 

(2) any communication with the Court must be provided to the other side, and (3) a letter is not 

an appropriate means of requesting a non-stipulated continuance. 

 

  

14.  TIME:  9:00   CASE#: MSC19-01652 
CASE NAME: KESLINKE VS. STROUD 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY ALEXANDER P. STROUD 
* TENTATIVE RULING: * 
 
See line 13.  
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15.  TIME:  9:00   CASE#: MSN19-2086 
CASE NAME: ALEFI VS. EDWARD JONES & CO. 
HEARING ON PETITION TO CONFIRM ARBITRATION AWARD & EXPUNGE 
FILED BY SIMA ALEFI 
* TENTATIVE RULING: * 
 
The petition to confirm an arbitration award is taken off calendar because it has not been 
properly served.  Petitioner served his petition only by e-mail, with no indication of any prior 
agreement to that mode of service.  Code of Civil Procedure § 1290.4 provides that service of a 
petition under Code of Civil Procedure § 1288 must be accomplished either by the method of 
service expressly provided for in the arbitration agreement, or failing that, by the same method 
as service of summons.  (See Abers v. Rohrs (2013) 217 Cal.App.4th 1199.)  Petitioner neither 
provides nor cites to any arbitration agreement, and he has not attempted to meet the 
requirements for service of summons. 
 

  

 


